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n S National Seed
Association of India
(Registered under the Societies Registration Act.)

Ref. NSAI/2022/034
Date: 21-07-2022

To

Shri Manoj Ahuja, IAS

Secretary (Agriculture)

Department of Agriculture, Cooperation & Farmers Welfare,
Ministry of Agriculture & Farmers Welfare,

Govt. of India,

New Delhi - 110001

Sir,
Sub: Payment of Annual Fee and Renewal Fee for the Plant Varieties (Extant Notified
Category) registered under the provisions of the PPV&FR Act, 2001 — Reg.

Ref. (1) Public Notice (13 of 2020) F. No. PPV&FRA/legal/02/2019 dated 09-11-2020, issued
by the Registrar, PPV&FR Authority, New Delhi. '
(2) Letter No. NSAI/2020/073 dated 18-11-2020 of National Seed Association of India,
New Delhi.
(3) Letter No. NSAI/2021/005 dated 05-03-2021 of National Seed Association of India,
New Delhi.
(4) Letter No. NSAI/2022/028 dated 13-06-2022 of National Seed Association of India,
New Delhi.
(5) Letter F.No. PPV&FRA/Legal/15/2010(Vol-111)/881 dated 22-06-2022 of the Legal
Advisor, PPV&FR Authority, New Delhi.

KEREAKK

This has reference to:

e The Public Notice (13 of 2020) dated 19-11-2020, issued by the Registrar, PPV&FR
Authority, 1% cited,

e NSAI's representations in the matter, 2™ to 4™ cited, and

e The Legal Advisor Letter, PPV&FR Authority, 5" cited.

Copies of the above are enclosed herewith for kind ready reference.

The Registrar had laid down in the Public Notice that the Annual Fee and Renewal Fee have to be
paid for the Extant Notified Varieties from the date of notification under section 5 of the Seeds Act,
1966. The Public Notice had been issued referring to Section 24(6) and Section 35 of the PPV&FR
Act, 2001 based on the contention that the date of registration in case of Extant Notified Varieties
takes effect from date of notification under Section 5 of Seeds Act, 1966.

We submit that the above contention is based on misinterpretation of Section 24(6)(ii) of PPV&FR
Act 2001. Section 24(B)(ii) should have been read with Section 28(1) and other relevant provisions
of the PPV&FR Act to arrive at correct interpretation. We have made detailed submissions in our
letter, 4" cited. Hence, we are not reiterating the same herein for the sake of brevity and request to
consider the said submissions as part and parcel of this letter. However, we will deal, herein, with
the contentions of Judicial Proceedings, raised by the Ld. Legal Advisor, PPV&FR Authority in his
letter, 5™ cited.

The Ld. Legal Advisor without giving any due consideration to the provisions of the PPV&FR Act,

which we had cited in our letters, 2™ to 4" cited, has sent reply, letter 5" cited. It is pertinent to

extract hereunder the contents of the said letter:
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. 1 am directed to state that the public notice or any document issued by the
Registrar/Authority is an order and is deemed to be a judicial proceeding under Section
87 of PPVFR Act (2001) and has to dealt accordingly, and not as any administrative or DO
lettor process in response endorsed to the administrative Ministry. The same may be
brought to the notice of the Association which may be adhered to.”(Emphasis added)

"

We submit that the above contention of the Ld. Legal Advisor, in general and particularly in the
matters like, relating to Section 24(6)(ii), read with rule 39 and Section 35 vis-a-vis Section 87, is
totally incorrect and misinterpretation of the said provisions. And particularly such misinterpretation
coming from the Ld. Legal Advisor is matter of serious concern to stakeholders. We reproduce
Section 87 hereunder for ready reference:

87. Proceeding before the Authority or Registrar:

All proceedings before the Authority or the Registrar, as the case may be, relating to
registration of variety or essentially derived variety, registration of agent, registration
of licence or registration of compulsory licensing under this Act shall be deemed to
be judicial proceedings within the meaning of sections 193 and 228 and for the purpose of
section 196 of the Indian Penal Code (45 of 1860) and the Authority or the Registrar, as the
case may be, shall be deemed to be a civil court for the purposes of section 195 and Chapter
XXVI of the Code of Criminal Procedure, 1973 (2 of 1974)

We submit that, from the above, it is clear that Section 87 of PPV&FR Act is applicable only in
respect of proceedings relating to registration of variety or EDV, registration of agent, registration of
licence or registration of compulsory licensing. Provisions of Section 35, which mandate payment of
Annual Fee, do not fall within the ambit of Section 87. Similarly, Sub-section (6) of Section 24 also
does not fall under the purview of Section 87.

Further, it is pertinent to note that powers under Section 35 are vested in the Authority. The Registrar
is not vested with any power or authority to issue Public Notice (13 of 2020) F. No.
PPV&FRA/legal/02/2019 dated 09.11.2019 under Section 35. Hence the Public Notice (13 of 2020)
is not valid and is liable to be set aside. Section 35 is reproduced hereunder for kind reference:

“35. Payment of annual fee and forfeiture of registration in default thereof—(1) The
Authority may, with the prior approval of the Central Government by notification in the Official
Gazefte, impose a fee to be paid annually, by every breeder of a variety, agent and licensee
thereof registered under this Act determined on the basis of benefit or royalty gained by such
breeder, agent or licensee, as the case may be, in respect of the variety, for the retention of
their registration under this Act.

(2) If any breeder, agent or licensee fails to deposit the fee referred to in sub-section (1)
imposed upon him under that sub-section in the prescribed manner up to two consecutive
years, the Authority shall issue notice to such breeder, agent or licensee and on service
of such notice if he fails to comply with the direction in the notice, the Authority shall declare
all the protection admissible under the registration certificate issued to such breeder or agent
or licensee forfeited.(Emphasis added)

(3) The arrears of fee imposed under sub-section (1) shall be deemed to be the arrears of
land revenue and shall be recoverable accordingly.”

Further, it is also pertinent to note that “all orders and decisions of the Authority shall be
authenticated by the signature of the Chairperson or any other member authorised by the Authority
in this behalf’, as per Section 9 of the PPV&FR Act.
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In this regard, it is submitted that, under Section 2(p), “member” means a member of the Authority
appointed under clause (b) of sub-section (5) of section 3 and includes the member-secretary.

Therefore, the Registrar has issued Public Notice (13 of 2020) without any authority or power and,
hence, it is not legally valid and is liable to be set aside. Hence, no notices/letters can be issued to
the breeder etc. by the Registrar under section 35(2). It is also pertinent to submit that even the Joint
Registrar is also issuing notices/letters to the seed companies under Section 35(2) of the PPV&FR
Act.It is submitted that no statutory powers under the PPV&FR Act, leave alone Section 35(2), are
vested in the Joint Registrar to issue any statutory notice. The definition of Registrar [Section 2(1)]
does not include the post of the Joint Registrar. Therefore, the Joint Registrar has issued
notices/letters under Section 35(2) without powers and authority, when even the Registrar cannot
issue the said notices.We, therefore, request that the Public Notice (13 of 2020) and the
Notices/letters, issued by the Registrar/Joint Registrar, be declared as invalid and set aside and
payment made towards Annual Fee and Renewal Fee in pursuance of such Notices/letters, issued
under Section 35(2) in respect of Extant Notified Varieties, be directed to refund to the concerned
breeders/seed companies.

Revised Format of Certificate of Registration Invalid (Form 0-2)

We may also submit that the Registrar is issuing Certificate of Registration (Form 0-2) in the
revised format. However, the revised format has not been prescribed by the Central
Government as required under Section 23(8) and Section 24(2) of the PPV&FR Act, read with rule
36 and 37 of the PPV&FR Rules, 2003.This has also been raised by us in our letter, 4™ cited. We
have also pointed out that the contents of the revised format of Certificate of Registration do not
meet the requirements of the relevant provisions of the PPV&FR Act. Ld. Legal Advisor's letter, 51
cited, is however silent on these aspects.If the revised format of Certificate of Registration is pending
approval with the Central Government under section 23(8) and 24(2), the same may not be
approved, as the contents of the revised format of Certificate of Registration do not meet the
requirements of the relevant provisions of the PPV&FR Act.

It is submitted that there are various such misinterpretations of the provisions of the PPV&FR Act.
A glaring example is of non-conducting of Authority meetings for the past about nearly three years,
though it is mandatory under rule 16(1) of the PPV&FR Rules, 2003, read with Section 4 of the
PPV&FR Act, 2001, to hold the meetings at least twice in a year. Earlier, there was no such default
and the Authority meetings had been conducted even when there was vacancy in the post of
Registrar General or he was on leave.

It is also submitted that there is only one Registrar for the past three years till date and that there
has been vacancy in the post of Registrar General for more than two years and filled up recently in
May 2022, due to which functioning of the Authority had been badly affected. Always, there were a
minimum of two Registrars in place in the Authority. Added to this, various Public Notices, without
approval by the Authority, have been issued by the Registrar/Registrar General and their validity is
an issue and such Public Notices may kindly have to be examined by the Nodal Ministry. Further,
there is threat that, by invoking the provisions of the Public Notices, the Registrar may close the
applications, filed under Section 14 for registration without providing any reason thereof. The seed
industry is very much worried and looks to Nodal Ministry for its kind intervention by invoking the
powers under Section 93 at the earliest.

We further request the Government to kindly examine validity of Public Notice (13 of 2020) dated
09.11.2020. In this connection, we refer to our letter dated 11-06-2022, 4™ cited, wherein we have
quoted various provisions of the PPV&FR Act in support of our contentions that Public Notice (13 of
2020) is not valid under the eyes of law. In the instant letter, we have now quoted the provisions of
Section 35(2), read with Section 9.
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The Registrar/Joint Registrar are issuing notices/letters to seed companies to pay the Annual Fee
and Renewal Fee threatening that, on non payment of the said fees, the protection admissible may
stand forfeited and arrears of Annual fee may be recovered under Section 35(2). We reiterate that
the Registrar/Joint Registrar is not authorised to issue such Notices. Therefore, there is need for the
Central Government to protect the seed companies against the uncalled for and unlawful forfeiture
of protection.

The Central Government may kindly hold the Public Notice (13 of 2020) dated 09-11-2020 as null
and void ab initio. And the Central Government may kindly direct the Authority to refund the Annual
Fee and Renewal Fee taken from the seed companies in respect of Extant Notified Varieties from
the date of their Notification under Section 5 of the Seeds Act, 1966.

We request for immediate intervention of Central Government in the matter, so as to avoid
harassment to the seed companies and to kindly ensure that the Authority functions in the true letter
and spirit of Preamble of the Act. The Seed Industry takes great pride that our enactment is unique
and protects breeders’ rights as well as farmers’ rights and aims at accelerated agricultural
development and the growth of the seed industry in the country, which will ensure the availability of
high quality seeds and planting material to the farmers.

Thanking you,

Yours truly,

R K Tripathi
Director — Technical

Copy to:

1) Sri Ashwani Kumar, Joint Secretary (Seeds), Department of Agriculture, Cooperation & Farmers Welfare,
Ministry of Agriculture & Farmers Welfare, Govt. Of India, New Delhi — 110001.

2) Dr. Kumble Vinod Prabhu, Chairperson, Protection of Plant Varieties and Farmers' Rights Authority, Govt.
of India, Ministry of Agriculture & Farmers Welfare, Department of Agriculture and Farmers Welfare, NASC
Complex, DPS Marg, Opp- Todapur Village, New Delhi-110012

3) Sri Arun Kumar, Legal Advisor, Protection of Plant Varieties and Farmers' Rights Authority, Govt. of India,
Ministry of Agriculture & Farmers Welfare, Department of Agriculture and Farmers Welfare, NASC
Complex, DPS Marg, Opp- Todapur Village, New Delhi-110012

4) Sri V.Venkateshwarlu, Member, Protection of Plant Varieties and Farmers' Rights Authority,
(Representative of Seed Industry), H.No.1-3-158/408B, Rajendra Nagar, Mahabubnagar-509001,
Telangana State.
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NASC Complex, DPY ﬁ\darg, Opp. Todapur Village,New Delhi
110012
Tel: 011 - 25843388, Fax: 011-25840478, E-mail:- la-ppvira@nic.in

F. No. PPV&FRA/legal/02/2019
Dated: 09.17.2020

PUBLIC NOTICE
(13 of 2020)

Sub:- Annual Fee and Renewal fee to be paid from the date of notification under
Section 5 of Seeds Act1966 in respect of Extant Notified Varieties under
Section 5 of Seeds Act, 1966-Section 24{6) read with Section 35 of PPV&FR
Act, 2001,

On grant of certificate of registration in respect of Extant Varieties Notified
under Section 5 of Seeds Act, 1966, the Annual Fees and Renewal Fees has to be paid
by the registered breeder from the date of notification under section 5 of Seeds Act,
1966 as the date of registration in case of Extant Notified Varieties takes effect from
date of notification under Section 5 of Seeds Act,1966.

Nog— B )50,
(T.K. Nagarathna)
Registrar
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{Regisiered undsar the Sozietes Regstraton Aol ,

Ref NSAV2022/008
Date:13-06-2022
To
Dr. K.V, Prabhu,
Chairperson,
Protection of Plant Varieties and Farmers’ Rights Authority,
Govt. of india, Ministry of Agriculture & Farmers Welfare,
Depariment of Agricuiture. Co-operation & Farmers Welfare
NASC Compiex, DPS Marg, Opp. Toedapur Villagse,
New Delhi-110 012

Dear Sir,

Sub:  Payment of Annual Fee and Renswal Fee for the Plant Varisties (Extant Notified
Category) registered under the provisions of the PPV&FR Act, 2001 — Reg.
Ref: (1) Public Notice (13 of 2020) F.No.PPV&FRA/legal/02/2019 dated 08-11-2020
issued by the Registrar, PPV&FR Authority, New Delhi.
(2) Letter No. NSAI/2020/073 dated 18-11-2020 of the National Seed Association of
india, New Delhi.
{3) Letter No. NSAI/2021/005 dated 05-03-2021 of the National Seed Association of
India, New Delhi.

kot

We invite kind attention to the Public Notice (13 of 2020) dated 08-11-2020, issued by the Registrar,
PPV&FR Authority and also to our representations, cited above. '

The said Public Notice stipulates the due date of payment of Annual Fee and Renswal Fee for the
Extant Notified Varieties from the date of their Notification under Section 5 of the Seeds Act, 1956
instead of from the date of their registration under Sub-section (1) and {2) of Section 24 of the
PPV&FR Act.

National Seed Association of India (NSAI) has made representations, vide leiters 2°¢ and 3% cited,
in the matter of the said Public Notice. In both these representations, NSAl has pointed out that
Public Nofice (13 of 2020) is contrary {o ihe provisions of the PPV&FR Aci. Yet despite these
representations, the Registrar/Joint Registrar, PPV&FR Authority, on the basis of ths above
impugned Public Notice, is issuing Notices to seed companies asking them to make payment of
Annual Fee and Renewal Fee for extant notified variefies from the date of notification under Section
5 of the Seeds Act.

In view of the above, NSAI once again submits, through this representation, that Public Notice (13
of 2020) was issued by the Registrar reading Section 24(6)(ii) in isolation. It is submiited that
Section 24(8)(il) should be read along with other relevani provisions of the PPV&FR Act for proper
and correct interpretation of the provisions of the PPV&FR Act for determining the due dates of
payment of Annual Fee and Renswal Fee for extant notified varieties. There is no specific mention
in the Act that for extant notified varisties the Annual Fee and Renewal Fee shall be applicable from
the date of their Notification under Clause 5 of the Sseds Act, 1966.

Apart from the above, we refer, hereunder, to various provisions of the PPV&FR Act and state that,
as per these provisions the Due Dales of payment of Annual Fee and Renewa! Fee for extant
notified varieties alsc shall be from the date of their regisiration under the provisions of the
PPV&FR Act;

909, SURYA KIRAN BUILDING. 19, KASTURBA GANDHI MARG, NEW DELHI- 110001 (JNDIA)
Phome: ~91-11-43533241-43, +91-11-43533247 (D) Fax: +91-11-43533248 Page Lof3
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As per Section 22 of the PPVEFR Act, a certificate of registration issued for 2 varisty shalf confer an
exclusive right on the breeder. Therefore, when the right and protection acerue over the variety from
the date of iis centificate of regisiration, then the payment of Annual Fee and/or Renewal Fee from
date of its Notification under Section 5 of the Seeds Act doas not arise. There is guid pro guo in the
matter of payment of Annual Fee and Renswal Fee under the provisions of the PPV&FR Act. [f there
is protection and right granted under the Act, there shall be payment of Annual Fee and Renawal
Fee and without protection and right thereof, there shall be no liability to pay the said fees.

As per Sub-section (1) of Section 35 of the PPV&FR Act, Annual Fee is liable to be paid by every
breeder of a variety. registered under this Act. Under Sub-section (2) of Section 35 of the PPV&FR
Act, on failure tc pay Annual Fee despite notice, the Authority shall declare all the proiection,
admissible under the regisiration cerfificate issued to the breeder forfeited, The operative
words are “profection, admissible under the registration certificate issued to the breeder’, which
clearly means that there would be no protection prior to registration ceriificate. It is clear from the
above provision that protection is available to a variety from the date of certificate of registration and
not earlier than the said date. Therefore, Annual Fee has {o be levied from the date of certificate
of registration and not from any pricr date in the light of Sub-sections (1) and (2) of Section
35 of the PPV&FR Act.

Section 24(8)(ii) of the PPV&FR Act is a negative provision, which curtails the period of protection
of the varieties, notified under Section 5 of the Seeds Act, and provides protection for a period lesser
than 15 years. Merely on the basis of this section and, further, by ignoring other relevant provisions
of the FPV&FR Act, levying Annual Fee for the extant notified variety from the date of its notification
is againsi law and unfair and unjust, in as much as the said variely gets protection from the date of
its ceriificate of registration and not from its Noiificaticn under the Seeds Act.

Fublic Notice (13 of 2020) dated 09-11-2020 had been issued considering the provisions of Section
24(6)(ii) of the PPV&FR Act in isclation. The provisions of Section 24(8)(ii) of the PPV&FR Act shouid
be read with the provisions of Sections 28({1) and 35(1) of the PPV&FR Act. Payment of renewai
fee arises under Section 24(B){ii) to the extent of balance period of validity of certificate of registration
and not for the pariod of 15 years from the date of Notification.

Similarly, if the validity period of the extant notified variety is limited to six years or less, there shall
be no scope for renewal of certification of registraticn and in case, there is scope for renewal, it will
be for remaining period of far less than 9 years. [t is also pertineni to mention that Sections 23 and
24 do not previde for giving retrospective effect to the ceriificate of registration and the rights thereof,
Therefore, no Annual Fee can be levied prior to the date of certificate of registration.

[t is also to be mentioned that provisions of Sections 64, 68, 68, 70, 71 etc. pertaining to
“Infringement, Cffences and Penalties” are applicable only after grant of certification of registration
not earlier and, so also, not from the date of notification of the variety under Section 5 of the Seeds
Act. 1t is reiterated that the Public Notice (13 of 2020) dated 09-11-2020 has been issued by the
Registrar on the basis of Section 24(6)(ii) without considering the other relevant provisions of the
PPV&FR Act.

It is further to mention that the Public Notice (13 of 2020), issued by the Registrar, does not have
retrospective efiect. However, it is being applied to the Ceriificates of Registration, which had been
issued prior ic Public Notice (13 of 2020). It is pertinent to mention that the Certificates of
Registration, which had been issued prior to Public Notice (13 of 2020), very clearly mention “grant
of exclusive right for initial period of six years and renewable for remaining years from the
date of registration”. In case of such Certificates of Registration also, wherein the payments had
already been made towards Annual Fee and Renewal Fee and the validity of such certificates is

Page 2 of 3
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gleo over, Registrar/Joint Registrar is issuing Notices {o our member s2s8d companias caliing tham
o pay Annual Fee and Renewal Fee, as compuied hy them from the date of notification under
Sa ction 5 of the Seeds Act, 1968. The notices aiso state that, on failure to pay Annual Fee as per
ihe notice, “ihe protection admissibie under registration in respect of registerad varisty (s) may stand
forfeited and arrears of Annual fee may be recovered as amrears of land revenue under Section
3521~

?)

-

Revised Format of Ceriificate of Registration Mot Valid

The Registrar, PPV&FR Authority is issuing Certificate of Registration (Form O-2) in ravised format,
It is submitted that the revised format has not been prescribed by Central Government, as required
under Sub-section (8) of Section 23 of the PPV&FR Act, read with rule 36 of the PPV&FR Rules,
2003, and Sub-section (2) of Section 24 of the PPV&FR Act, read with rule 37 of the PPV&FR Rules.
Further, apart from the above. contents of the revised format of Certificate of Registration {Form-
02) do not meet the requirements of the relevant provisions of the PPV&FR Act, referred in the pre-
paras.

It is requested to consider the above legal submissions and instruct the Registrar
General/Registrar/Joint Registrar to withdraw Public Notice (13 of 2020) and also the Notices, issued
calling for payments of Annual Fee and Renswal Fee from the date of notification of the variety
under Section 5 of the Seeds Act. It is also requested to refund the amount paid towards Annual
Fee and Renewal Fes by the seed companies as per Public Notice (13 of 2020) and/or as per the
letters, raceived by them from the Joint Registrar/Registrar.

Thanking you,

Yours truly,

e |
‘h“"%“——-‘ i M”"“W

R K Trivedi

Copy to:

1) Shri Manoj Anuja. Secretary (Agriculture), Department of Agriculture, Cooperation & Farmers
Weifare, Ministry of Agriculture & Farmears Welfare, Govt. of India, Krishi Bhawan, New Delhi-
110001,

2) Shri Ashwani Kumar, Joint Secretary (Seeds). Department of Agriculture, Cooperation &

Farmers Welfare, Ministry of Agriculture & Farmers Welfare. Govt. of Indiz, Krighi Bhawan, New
Delii — 110001,
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5 w6 e Be9rT A, GRE TS
Ministry of Agriculture & Farmers Welfare, Govt. of India
TH T o W s, ?rﬁww%ﬁ”ﬁeﬁww % fewe-110012
NASC Complex, DP§ Marg, Opp. Todapur Village,New Delhi
110012
Tel: 011 - 25843388, Fax: 011-25840478, E-mail:- la-ppvira@nic.in
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T. No. PPV &FR Aflegal/02/2019
Dated: 09.11.2020

PUBLIC NOTICE
(13 of 2020)

Sub:- Annual Fee and Renewal fee fo be paid from the date of notification under
Section 5 of Seeds Act, 1966 in respect of Extant MNotified Varieties under
Section 5 of Seeds Act, 1966-Section 24(6) read with Section 35 of FFV&FR

Ack, 2001,

On grant of certificate of registration in respect of Extant Varieties Notified
under Section 5 of Seeds Act, 1968, the Annual Fees and Renewal Fees has to be paid
by the registered breeder from the date of notification under section 5 of Seeds Act,
1966 as the date of registration in case of Extant Notified Varieties takes effect from

date of notification under Secton 5 of Seeds Act,1966.

‘2\(3-7".@3 a |11 30 2g
(T-K. Nagarathna)
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F. No. PPV &IRA/Legal/15/2010(V 01-11T) f;; >
Dated: 2274 June, 2022 / ¥

To,
Sh. R.K Trivedi,
Executive Director,
909, Surya Kiran Building,
19, Kasturba Gandhi Marg,
New Delhi-110001,

Sub:- Payment of Annual Fee and Renewal Fee for the Plant Varieties (Extant Notified Category)
registered under the provision of PPVFR Act, 2001 -reg.

Ref:- Your Office letter No. NSAT/2022/028 dated 13.06.2022.

Sir,

With reference to the above referred letter, I am directed to state that the public notice or any
other document issued by the Registry/ Authority is an order and is deemed to be a judicial proceeding
‘under Section 87 of PPVER Act (2001) and has to be dealt accordingly, and not as any administrative or
DO letter process in response endorsed to the administrative Ministry. The same has already been
brought to the notice of the Association which may be adhered to.

This issues with the approval of Chairperson, PPV&FR Authority.

<]ithfquy,
ik

Legal Advisor
Copy to:

1. PPS to Secretary Agriculture, Department of Agricultuwre & Farmers Welfare, Ministry of
Agriculiure and Farmers Welfare, Govt. of India, Krishi Bhawan, New Delhi-110001 with
rveference to NSAI Letter No. NSAU/2022/028 dated 13.06.2022.

§

PS to Joint Secretary (Seeds) Department of Agriculture & Farmers Welfare, Ministry of
Agriculture and Farmers Welfare, Govt. of India, Krishi Bhawan, New Delli-110001 with
reference to NSAI Letter No. NSAU/2022/028 dated 13.06.2022.



